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law to some extent. It is important to define the meaning of affiliated enterprises in
a clear and reasonable manner, particularly in the context of labor law. Addition-
ally, it is crucial to clarify the conditions under which affiliated enterprises can be
evaluated based on their distinct characteristics. When an enterprise violates the
legitimate rights and interests of workers through mixed employment, determining
the attribution of labor relations and holding the relevant parties accountable are
issues that need to be addressed in both legal and judicial practice. Clarifying the
causes of the aforementioned problems and proposing corresponding countermeas-
ures will help prevent inconsistent judgments in similar cases, ensuring judicial jus-
tice and authority. It will also regulate employment practices in enterprises to re-
duce the occurrence of such cases, thereby upholding the original legislative intent
of this sectoral law. This intent is to protect the legitimate rights and interests of
workers, establish harmonious and stable relations between employers and employ-
ees, and promote social development and economic progress.
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1. Overview of mixed employment in affiliated enterprises

With modern capital booming and the emergence of diverse corporate management systems, the single company
form is no longer compatible with the times. In this context, for the sake of increasing efficiency and improving the
competitiveness of enterprises, the associated enterprise has ushered in a spring of development and is gradually
coming into the limelight. As a new economic phenomenon and a legal phenomenon that has not yet been fully
understood and recognized, there are a number of issues of research value, one of which is the issue of mixed em-
ployment in affiliated enterprises. The premise of exploring the issue of mixed employment of associated enterprises
is to clarify the connotation of associated enterprises.
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1.1 Definition of affiliated enterprises

1.1.1 Doctrinal perspective

At present, most of the research on associated enterprises in China is focused on the field of corporate law, forming
a situation of "general theory + various views". The former refers to a collection of two or even more legal entities
that have mutual investment or commercial relationships with each other; the latter only refers to a company in which
another company holds a corresponding share but does not reach the level of control (Jiang Ping,1994). Professor Shi
Jianzhong likewise divides affiliated enterprises into two categories, broad and narrow, but defines narrowly con-
trolled enterprises as those in which there is a relationship of direct or indirect control or significant influence with
another entity (Shi Jianzhong, 2003). Professor Shi Tiantao defines an associated enterprise as "an association be-
tween enterprises formed by specific means to achieve a specific economic purpose"(Shi Tiantao,1998). In other
words, a group of enterprises with independent status formed through a series of means, including equity or capital
control, in pursuit of economies of scale and improve overall competitiveness, and this term is generally accepted by
academics.

1.1.2 Legislative perspective

The legal provisions that provide for associated enterprises at the legislative level are mainly in the areas of taxation
and corporate law. The earliest legal provisions on associated enterprises in China can be traced back to the Income
Tax Law for Foreign Invested Enterprises and Foreign Enterprises enacted in the last century, but the term "associated
enterprise" only appears in the legal provisions and is regulated in the subsequent Tax Collection and Administration
Law and the Implementing Rules of the Tax Collection and Administration Law. The Company Law does not directly
define the meaning of associated enterprises, but rather identifies enterprises with associated relationships as associ-
ated enterprises by setting out the criteria for determining "associated relationships".

Unfortunately, the specific meaning of affiliated enterprises has not yet been elaborated in the field of labour law,
and it is necessary to clarify what an affiliated enterprise is when discussing the issue of mixed employment in affil-
iated enterprises. Therefore, I believe that, in order to maintain the harmony of the legal system, the definition of
"associated enterprises" in the field of labour law can be based on the interpretation of associated enterprises in
company law, combined with the characteristics of labour law itself. While emphasising the existence of a relation-
ship of control or significant influence between enterprises, it should also be made clear that the term "relationship
of control or significant influence" not only refers to capital control, equity control, business and financial control,
but also includes personnel management relationships, including employment relationships (Bao Yu, 2016). The
personnel management relationship here includes the entire process of entering into, changing and terminating em-
ployment relationships, and when the personnel management relationship of an enterprise is controlled or influenced
by the other party, the two enterprises can be considered to be directly related in substance.

1.2 Definition of mixed employment in affiliated enterprises

1.2.1 The concept of mixed employment in affiliated enterprises

Strictly speaking, mixed employment is not a legal term, and there are no legal provisions or judicial interpretations
to explain its meaning. It is generally considered that mixed employment is a kind of employment phenomenon in
practice, that is, after a worker signs an employment contract and establishes an employment relationship with a
member of an affiliated enterprise, the worker is sent to work with an affiliated party and signs an employment
relationship with the same member of the affiliated party for various reasons, which makes the employment relation-
ship indistinguishable and the subjects of employment misaligned. In conjunction with the above definition of affil-
iated enterprises, mixed employment by affiliated enterprises can be defined as a phenomenon in which enterprises
with a relationship of control or significant influence use each other's workers and establish formal or substantive
employment relationships with them, making it impossible to distinguish the labour relationship and difficult to iden-
tify the main employer.

1.2.2 The judicial status of mixed employment in affiliated enterprises

A case search on the Judicial Documents website using "associated enterprises" and "mixed employment" as key-
words shows that the number of cases involving mixed employment of associated enterprises in China is steadily
increasing and becoming more complex. In the four years from 2019 to 2022, 296, 478, 558 and 427 cases of mixed
employment of related enterprises will be handled in different regions, and most of these cases occur in the
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southeastern coastal regions, including Jiangsu and Guangdong, where economic development is relatively good.
The number of cases handled each year by the Central Court is comparable to that of the Basic Court, which is
extremely rare for the same type of cases. At the legal level, there are no clear provisions regulating labour disputes
arising from the mixed employment of related enterprises; however, in practice, such cases are frequent and numerous.
The gap in the law is in stark contrast to the disputes in practice, making it impossible for workers' rights and interests
to be protected in a timely manner.

With the rapid development of the economy and the growing sophistication of corporate management, and for the
sake of saving training costs and improving efficiency, it is inevitable and to a certain extent justifiable for mixed
employment to take place among related members. What needs to be considered is not the complete prohibition of
this type of employment in law, but rather the legal regulation of it, i.e. how to protect the legal rights and interests
of workers when disputes arise from mixed employment in related enterprises.

2. Problems arising from the mixed employment of affiliated enterprises in practice
2.1 The issue of recognition of labour relations

2.1.1 The urgent need to solve the employment chaos

In practice, it often happens that for the sake of reducing human resources costs and avoiding legal responsibilities,
affiliated enterprises arrange for employees to work in different affiliated enterprises or alternate the employment of
the same worker by each member unit within the affiliated enterprise, thus separating the formal unit of employment
relationship from the actual unit of employment. At the same time, multiple units within the affiliated enterprises
may shift the responsibility to each other or to the affiliated units that are not capable of paying, resulting in the
workers' legitimate rights and interests not being protected after being infringed. With the development of economy
and society and the emergence of diverse modes of enterprise management, the diverse forms of mixed employment
among affiliated enterprises and the superposition of multiple employers in form and substance lead to disputes over
the mixed employment of affiliated enterprises, and how to identify the employer becomes the crux of judicial prac-
tice. The identification of the true employer in the event of a labour dispute is the basis for determining whether the
case is an employment relationship, and also involves the subsequent assumption of responsibility.

2.1.2 Theoretical obsessions

From the perspective of traditional labour law, a labour relationship is a social relationship in which one party
provides labour for a fee and receives the means of production from the labourer (Wang Quanxing,2008). In other
words, the labour relationship is closed and exists between the worker and a single employer. The main criterion for
determining the attribution of labour relations is the subordination of labour relations, which includes both personal
and economic subordination.

(1) Personal subordination

Personal subordination refers to the employer's right to direct, supervise and discipline the worker, i.e. the worker
is obliged to comply with the employer's rules and regulations and to obey the employer's arrangements, as well as
to accept the employer's inspections and sanctions. The employer is in a dominant position in the labour relationship,
and the factors of work, including time, place and manner of work, as well as rewards and sanctions such as promotion
in position and termination of the labour relationship, are decided by the employer. However, under the mixed em-
ployment model of affiliated enterprises, workers are not only subject to the management of the actual employer but
also to the management of other affiliated members and to the rules and regulations of each affiliated member. In this
case, the personal subordination of the worker is confused and weakened by multiple affiliates, and it is impossible
to rely on the traditional labour relations theory to determine the attribution of the worker's labour relations.

(2) Economic subordination

Economic subordination means that the worker is dependent on the employer for economic resources (Xiao
Zhu,2021), in this case mainly for the payment of wages. In the case of cross-employment or rotational employment
of workers by affiliated members, the workers' wages and salaries may be paid by the employer as stated in the
employment contract, by the actual employer, or by the affiliated enterprise as a whole. In the latter case, the subject
of wage payment is separated from the employer and the economic subordination of the worker is diluted and con-
fused by the arrangement of the associated enterprise.
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2.1.3 Inadequate supply of legislation

Two aspects are included here:

Firstly, in traditional labour law theory, workers and employers have a "one-to-one" relationship, and this is also
the view adopted in China's labour legislation. In contrast, the mixed employment of affiliated enterprises, where the
worker and the employer are in a "one-to-many" relationship, is less addressed and has limited effect in our labour
law system. Although the law recognises the de facto labour relationship as marked by "employment", the multi-
directional supply of labour to multiple affiliated members of the workforce under the premise of affiliated enterprises
makes the de facto labour relationship between the worker and each of the affiliated parties a de facto one, resulting
in an awkward situation where the need for labour relationship recognition cannot be met.

Secondly, with the development of employment relationships, when the "one labour relationship" cannot satisfy
the determination of labour relationship, our law also tries to meet the needs of judicial practice by introducing "dual
labour relationship". The emergence of this provision can be regarded as great progress in the determination of labour
relationships. The introduction of this provision is a major step forward in the determination of labour relations.
However, in practice, this provision has not had the desired effect. The neutral and implicit attitude of the legislation
towards dual labour relations, which neither encourages nor suppresses them, has led the courts to be too conservative
in determining labour relations under the framework of affiliated enterprises, and in practice, the "single labour rela-
tionship" is still the mainstay of labour relations determination.

2.2 Liability of associated enterprises

The court, when hearing labour dispute cases in which the lawful rights and interests of workers are infringed by
the mixed employment of affiliated enterprises, will mainly deal with the following three ways: Firstly, if the em-
ployment contract can be combined with a specific employer, then the employer will be solely responsible. Secondly,
if a specific employer cannot be identified, the employer will be ordered to bear joint liability for the worker. , and
the judgment will express the joint liability or joint payment directly, without dividing the liability between the related
parties. The third is to award joint and several liability to each related party.

Although the first approach is justified by the law, when an associated enterprise establishes an employment con-
tract with a member that has no actual solvency and makes the elements of the employment relationship closely
linked to it, even if the employer can be identified, the worker will only get a paper judgment, which has no practical
significance for the worker's rights. The second way of dealing with the issue is to order several employers to bear
joint liability to the workers, which is more of a stop-gap measure and does not solve the problem completely. The
third approach is the most common one in practice, as long as the court finds that there is an "affiliated relationship"
between multiple enterprises, it will require the affiliated parties to be jointly and severally liable, which reflects the
biased protection of labour law towards workers. However, the application of joint and several liability should be
subject to clear provisions of the law, and the law does not explicitly include joint and several liability in the case of
mixed employment by associated enterprises. In addition, blindly requiring associated members to bear joint and
several liabilities in order to protect the rights and interests of workers may, to a certain extent, lead to the abuse of
joint and several liabilities.

3. Legal responses
3.1 Establishing a prudent view of "dual employment relationship" recognition

The so-called prudent view of "dual employment relationship" means that a single employment relationship is the
principle and a dual employment relationship is the exception. Specifically, when the labour relationship between a
worker and a member of an associated enterprise is clear and the attribution of each labour factor is clear, and the
formal and substantive employment is unified, the single labour relationship theory can be followed and the labour
relationship between the worker and the associated member can be deemed to exist, while other associated parties
deny the existence of a labour relationship between the worker and other enterprises because they do not have formal
or substantive employment with the worker. There is nothing wrong with denying the existence of an employment
relationship between the worker and the other enterprise. In the event that the worker signs an employment contract
with the employer and is assigned to a new employer with which the worker has an affiliated relationship, and the
new employer does not re-enter into an employment contract with the worker during the term of the original employ-
ment contract but actually employs the worker, the elements of the employment relationship are fragmented and
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scattered among several employers, and the subject of the employment contract, the subject of the actual employment
and the subject of the payment of wages and benefits are no longer the same, The subject of the employment contract,
the subject of the actual employment and the subject of the payment of wages and benefits are no longer the same.
The worker and the multiple employers all meet the criteria of subordination of labour relations, but the difference is
only in the strength of the subordination. In this case, it would be more appropriate to determine the existence of
labour relations between the worker and multiple employers according to the theory of dual labour relations (Fan
Wei, 2022).

3.2 Clarify the manner in which liability for mixed employment is assumed

Based on the theory of the independence of legal personality, it is reasonable to require an enterprise to be inde-
pendently liable. However, under the conditions of mixed employment of affiliated enterprises, the probability of
each affiliated member jointly violating the legitimate rights and interests of workers increases, and requiring an
enterprise to be solely liable under the theory of independence of legal personality is not conducive to protecting the
legitimate rights and interests of workers.

However, in order to prevent the misuse of joint and several liability, it is essential to establish the boundaries of
joint and several liability. Firstly, joint and several liability should be applied in situations where the true employer
cannot be identified based on the existing criteria and evidence. This typically occurs when the employment relation-
ship between the worker and the employer is unclear and indistinguishable. If there is a clear distinction between the
different stages of the employment relationship, even if the associated enterprises are involved in mixed employment,
then this does not constitute a situation of joint and several liability. Secondly, when determining joint and several
liabilities between affiliated enterprises, two principles should be considered. Firstly, the application of joint and
several liability should be based on the worker's claim, and the court should not apply it on its own initiative. Secondly,
it should not be applied if the sole liability of an affiliated member does not necessarily result in the infringement of
the worker's rights and interests to a serious extent. In judicial practice, it is necessary to examine the criteria as
strictly as possible to avoid the abuse of joint and several liability.

4. Conclusion

The implementation of mixed employment practices by affiliated enterprises is both based on the practical needs
of the development of the enterprise and the suspicion of malicious avoidance of legal liability. This is because when
dealing with such cases, the focus is on how to determine the attribution of labour relations and how to hold each
affiliated member liable. The dislocation of legal provisions has led to different interpretations in practice, resulting
in the dilemma of different judgments in the same case.

In this regard, this article considers that in the determination of labour relations, the principle of protecting workers
should be used as a guide, and a prudent view of "dual labour relations" should be adopted, taking into account both
the formal and substantive aspects of employment. Specifically, when the formal element of the employment contract
is consistent with the substantive element of the actual employment, the labour relationship will be determined di-
rectly; if the two are not consistent, the labour relationship will be determined by the substantive employment. When
the above-mentioned principles still do not accurately identify the employer, only then can the dual employment
relationship be recognized (Mao Lei, 2013). In terms of liability, the liability of a single entity with a single labour
relationship should be the basis, supplemented by the joint and several liabilities of other related entities. In addition,
the application of joint and several liability should be examined from the aspects of subject, conduct, result and
causation and the corresponding restrictions should be imposed to prevent the abuse of joint and several liability.
Through the above-mentioned methods, the situation of different judgments in the same case can be avoided as far
as possible in order to achieve the original legislative intent of China's labour law: to protect the legitimate rights and
interests of workers, adjust labour relations and promote economic development and social progress.
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